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The Northwest Passage and its approach lanes.

THE NORTHWEST

PASSAGE IN CONTEXT

by Andrea Charron

he intent of this article is to provide clarification

and context to the Northwest Passage debate

that has resurfaced as a result of new scientific

findings related to global warming. These

studies suggest the Passage will become ice-free
or, at least, more free of ice, and this will occur much more
quickly than anyone previously imagined. This opens the
possibility for the Passage to become a long dreamed
of international commercial shipping channel, since it
represents a 7000-kilometre shorter route between Europe
and Asia than the currently preferred route through the
Panama Canal.

Although the Passage has a much wider audience of
concern, including the other circumpolar states and Canada’s
northern communities, there is a particular and specific
conflict between Canada and the United States concerning
the extent of legal control Canada possesses vis-a-vis the
Passage. This has created a legal impasse.

Legal impasses are not necessarily a problem. What will
be contended here is that, despite the impasse, the Canadian
government has been very creative in its policy choices with
respect to the Passage, and they need to be highlighted. It is
very easy to criticize, but rare to praise. Bucking the
trend, this writer will outline examples of Canada’s creative
thinking that needs to be acknowledged and encouraged.

This article will outline both the Canadian and the
American legal positions regarding the Passage. Both Canada
and the US have legal arguments that are supported in cases
from the International Court of Justice (ICJ). All indications
are that a strictly legal solution to the impasse is unlikely.
While some individuals and groups sound the alarm for
immediate and definitive action, the Canadian government
has created a number of work-around solutions over the years
that have tried to protect northern communities and the
environment, to promote Canada/US relations and to further
the Canadian northern identity. To be sure, not all of
Canada’s policies have been successful or popular, but they
must be acknowledged for their creativity.

winter 2005 - 2006 e Canadian Military Journal

Before commencing, however, comment on the term
“sovereignty” and its misuse is warranted.

Sovereignty

he term “sovereignty” is much maligned, bandied about

like a badminton bird. Its users refer to it as an antidote
against those questioning a state’s absolute control of
territory. The term sovereignty, however, has many meanings
and has evolved profoundly over history.! Therefore, it is
unreasonable to use the term “sovereignty” as an invisible
shield of protection.

When one uses the term sovereignty with respect to a
state, two issues are being raised: authority and territory.
Attributes of sovereignty flow from the existence of a state as
an international legal entity. The most specific definition of
sovereignty is supreme authority within a territory.> But, is
the state supreme over all matters or merely over some of
them within this context? Matters to which sovereignty do
not extend are typically covered by international law.
Furthermore, states may choose which matters are covered by
state sovereignty and by international law. Nowhere is this
more evident than in Europe. For example, France has
authority with respect to defence policy but not trade policy,
since it has chosen to join the European Union. Invoking
international law, therefore, does not necessarily revoke
sovereignty — it just changes or modifies the authority.
Canada, in particular, has promoted the rule of international
law as a tool of world order that, in many ways, has
strengthened its sovereignty. For example, as will be
discussed, Canada’s Arctic Waters Pollution Prevention Act
was translated into Article 234 of the United Nations’
Convention on the Law of the Sea (UNCLOS), which protects
fragile arctic environments — Canada’s as well as those of other
states. While certain states do not believe Canada’s Arctic
Water Act applies to them, they do recognize Article 234.

Andrea Charron is a PhD candidate in the War Studies program
at the Royal Military College of Canada.
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Sea ice, Beaufort Sea.

The Legal Positions

et us be clear. That the

Passage is considered
Canadian territory is not in
doubt. At issue is whether
Canada has the right to
control which vessels enter
the Passage. While Canada
maintains the Passage falls
within “historic internal
waters,”® the US contends
that the Passage is an
international strait. If the
Passage is located within
historic internal waters, then
Canada has the exclusive
right to decide which
ships may and may not
enter it. If the Passage is
an international strait, then
the international transit
regime applies “as it does
through the Cape Horn
[and] as it does through
the Indonesian Archipelago,
[the] Strait of Singapore.”
Let us begin with a review

The split in jurisdiction between the state and
international law represents a dilemma for Canada and the
US when it comes to the Passage. While Canada believes that
all issues with regard to the Passage fall within its sovereign
jurisdiction, the US believes the particular issue of “transit
passage’ falls within the confines of international law. While
the example of France’s defence versus its trade policy was
clear and illustrative, many argue it is not directly applicable
to the Canada/US Passage example. France willingly chose
to allow trade policy to come under the European Union.
Canada, on the other hand, is being “pressured” to cede its
sovereignty. But is this actually the case? Has Canada been
held hostage and/or forced to pursue unwanted policies
because of pressure by the US and its insistence the Passage
is an international strait? This writer is not convinced. The
Passage certainly creates emotive responses, but it remains a
legal argument to date that may by summarized as follows:

If a navigable channel in an international strait is
comprised of high seas, then there is no difficulty with the right
of states to proceed through the strait unhindered — freedom
of navigation is recognized universally. The difficulty arises
when the waters of a strait consist of the territorial sea (or
other maritime zone) of a coastal state, as is the case with the
Passage. In such cases, Dr. Martin Dixon, a distinguished
international legal scholar asks: Is there a right of navigation
and may it be restricted by the coastal state?* These
questions apply to many straits, including the Dover Strait in
the English Channel and to the Dardanelles, situated between
Europe and Asia. The US has consistently said “yes,” a
right of navigation exists, while Canada says “no,” such
a right does not exist, especially with respect to the Passage.
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of Canada’s position.

Lester B. Pearson, at the time, Canada’s ambassador to
the United States, defined the Canadian Arctic in 1946 as
“not only Canada’s northern mainland, but the islands and
the frozen sea north of the mainland between the meridians
of its east and west boundaries, extended to the North Pole.””
However, Canada was slow to adopt national legislation
to formally claim rights to the Passage. According to
D.M. McCrae, professor of international law at the University
of British Columbia, this was because such jurisprudence,
particularly that which distinguished between sovereignty
over the land and sovereignty over waters, was then
considered quite radical.® At the time, Canadian politicians
were not certain about their jurisdiction over the waters of
the Arctic. For example, when asked if the waters up to the
North Pole were Canadian waters, the Honourable Alvin
Hamilton, Minister of Northern Affairs and National
Resources, replied doubtfully in 1957:

Mr. Speaker, the answer is that all the islands north
of the mainland of Canada, which comprise
the Canadian Arctic archipelago, are of course
part of Canada. North of the limits of the
archipelago, however, unusual physical features
complicate the position... Consequently, the
ordinary rules of international law may or may

not have application. Before making any
decision regarding the status which Canada
might wish to contend for this area, the

government will consider every aspect to the
question with due regard to the best interests
of Canada and to international law.’
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As well, “the anticipated reaction from
the US to any formalizing of a Canadian
position that the waters of the Arctic
Archipelago were internal waters of
Canada discouraged precipitate action.”'
This would change quickly in 1969" when
the American supertanker, the Manhattan,
traversed a portion of the Northwest

“Attributes of
sovereignty flow from
the existence of a state
as an international
legal entity.”

It was the transit of the Polar Sea
through the Northwest Passage in 1985
that led to the Canadian Territorial
Sea Geographical Co-ordinates (Area 7)
Order of 1986' that encapsulated the
Passage within straight geographical
baselines. These baselines formally
defined the outer limits of Canada’s

Passage on two separate occasions."

The Canadian government realized the significance
of the events, and feared that the Manhattan might
represent a precursor of future commercial voyages
that could seriously undermine Canada’s claim to
sovereignty. Should other US or international vessels
traverse the Passage, “a practice [of using the Canadian
archipelago] for navigation may evolve among states.”"
Rather than being viewed as an opportunity for bilateral
cooperation and exploration of the Passage, the first voyage
of the Manhattan became a watershed for the formal
declaration of Canada’s right of ownership of the Passage.
Shortly after the first voyage, the Canadian government
unveiled its plan to pass pollution legislation specifically
for the Arctic in its Speech from the Throne, dated
23 October 1969. This legislation, along with other
strategies, was intended to exercise functional sovereign
control over the Passage.” The second Manhattan
voyage, which began on 1 April 1970, proceeded under
much stricter rules. Humble Oil

historic internal waters. However, the
use of straight baselines to encircle a coastal archipelago
is “problematic.”” The Passage is a difficult piece of
territory to categorize, because it is neither just land
nor just water, and the legal jurisprudence for waters,
let alone remote, ice-infested, arctic waters, is not clear.”
The US does not dispute Canada’s sovereignty over the
islands located in the Canadian sector of the Arctic,”
but it insists the laws governing international waters
do not align with Canada’s position. The Canadian
government remains undeterred, and consistently points
to the International Court of Justice’s (ICJ) ruling
on the Fisheries Case (United Kingdom versus Norway) of
1951,” which serves as “direction regarding jurisdiction
of states over waters adjacent to their coasts.”” This
ruling was particularly important for Canada because:
1) it recognized the concept of historic title to coastal
waters, and 2) it accepted the method of measurement of
territorial seas that Canada prefers — the use of straight
baselines. This method of calculation was reinforced

THE GREAT WHITE NORTH

had to agree to a number of
specific anti-pollution controls,
and Canada’s Department of
Transportation insisted upon
inspecting the hull of the vessel.
Furthermore, the captain of
the Canadian icebreaker that
conducted a now mandatory
accompaniment of the Manhattan
had ultimate responsibility and the
authority to end the voyage if
necessary. A Canadian authority
was also placed on board the
Manhattan.” Humble Oil agreed to
the conditions, posted a bond, and
gave Canada ultimate control of
the voyage.'* As a result of the
Canadian demands on Humble Oil,
however, the US government
affirmed its belief that the
Passage was an international
strait. Oil imports from Canada
were reduced by 20 percent,
and, most damaging, on the day
the Manhattan began its second
voyage, the US  Congress
approved construction of the
Polar Sea — the most powerful,
non-nuclear icebreaker in the
world."” The US, presumably, was
preparing to ram its point home,
both literally and figuratively.
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Arctic seal.

UN Law of the Sea Convention
provides:

Nothing in this Part affects
a) any areas of internal
waters within a strait,
except where the establish-
ment of a straight baseline
in accordance with the
methods set forth in article 7
(Straight Baselines) has
the effect of enclosing as
internal waters areas which
had not previously been
considered as such.”

The question is: Was the
Passage considered internal waters
before the method of straight
baseline calculation was applied?
Canada’s response would be
emphatically in the affirmative.
Had Canada made formal claims to
enclose the Passage within straight
baselines before 1958, and not
waited until 1986 to do so,
her position might have been
strengthened. Of course, laws can
be interpreted differently, and so,
Canada’s position remains that
straight baselines drawn around the

seven years later at the first United Nations (UN) Conference
on the Law of the Sea.* Rather than following the outline
of a country’s land mass, as was the more traditional
method,” the straight baseline method allows a country with
offshore islands and/or very jagged coastlines to calculate
its territorial seas from straight lines drawn from a point on
the coast to the islands, or from island to island.* One then
“connects the dots” literally, and the water behind
the lines is designated internal water, while waters away
from the line and toward open waters are considered territorial
seas. Hence the term “straight baseline.” The area
encompassing a country’s internal waters can be increased
by adopting the straight baseline method” of calculation,
thus increasing the amount of water deemed internal
and under the full authority and sovereignty of the coastal
state so affected.

The enclosure of the Passage within these straight
baselines “can be justified by virtue of the principle of
the domination of the land domain over the adjacent
sea...”” However a question remains as to whether the
enclosure “will automatically terminate the right of
passage for foreign ships.”” While the government
of Canada believes to be fully within its right to pass
laws to interdict traffic at its discretion, Bing Bing Jia,
an eminent professor of international law, argues that a
strait may retain its international character in spite of
having become part of the internal waters by application
of the rules of straight baselines.*® Article 35(a) of the
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perimeter of the Arctic Archipelago
constitute the outer limits of its internal waters.”
Furthermore, the ongoing use and occupation of the
ice-covered Passage by the Inuit “from time immemorial”
constitutes another legal “hook” upon which to hang
Canada’s legal claim. Unfortunately, the melting icecap may
undermine this latter argument.

The American Position

here are two legal precedents that lend support to the

US case that the Passage is an international strait.
The first is based on geography, and the second is based
on use.

If it can be demonstrated that the Passage represents
a waterway, then the geographical condition is met. A
waterway “must join one area of high seas to another.”*
Since all seven channels of the passage link the Davis Strait
(a high sea) to the Beaufort Strait (a high sea), the first
condition is met, even if two of the channels are considered
too shallow for commercial cargo vessels.* Furthermore,
the US has consistently defended the right of transit passage
through international waters. Some examples include the
American refusal to accept Libya’s claim that the Gulf of
Sidra is entirely internal waters, and, in 1986, the dispatch of
the cruiser Yorkton and destroyer Caron deep into the Black
Sea “on a route that deliberately passed through the Soviet
Union’s internationally accepted 12-mile territorial waters,”
in order to prove the point that states should not limit
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the access of vessels to an international
strait.” Even during the Cold War, at a time
when brinkmanship courted nuclear
disaster, the American insistence on
establishing the right of passage was
considered paramount. Naval interests

“The US, presumably,
was preparing to
ram its point home,
both literally and
figuratively.”

Fundamentally, Canada and the US
disagree on principles of law, but, as law is
only a tool and not a means unto itself,
there is a way forward. Legal scholars have
concluded that continued reliance on
strictly legal argument is likely to result in
a stalemate with regard to the Passage.*
However, this impasse has afforded the

of the United States around the world,
according to the Canadian Arctic
Resources Committee,” prevent the

US government from conceding to Canada on the Passage.
The US has characteristically shied away from “entangling
alliances” and agreements. It will continue to project
power from straits and channels and protect vital trade
routes around the world. And the US is not in the habit
of telephoning ahead for permission...

For the second condition, legal scholars turn to the
ICJ Corfu Channel Case (United Kingdom versus Albania),”
in which relatively small amounts of international maritime
traffic constituted sufficient usage for the Corfu Channel
to be considered a strait.”® While there has been relatively
little traffic through the Passage due to ice conditions,
unregulated foreign submarines could be considered amongst
the numbers of those having done so.” Still, Donat Pharand,
Canada’s legal expert on the law of the sea does not believe
this particular condition has been met to date.” Should
the Passage become ice-free, however, it is quite possible the
“use” condition will be satisfied. But, even if academics
cannot agree on the extent of effects of global warming on
the Passage, imagine, for a moment, what would happen if
the Panama Canal were closed in the summer months. The
pressure to re-route cargo ships through the Passage would
be very great indeed. Canada, therefore, would be wise,
according to the US, to prepare for such an eventuality.

There is another legal argument that both the US
and Canada have side-stepped, which is the essentiality of
commerce as a decisive criterion.*’ While related

Canadian Government opportunities for
creativity in order to secure a number of its vital interests,
including protection of the environment and northern
communities, promotion of Canada/US bilateral relations and
furthering the Canadian northern identity. What now follows
is an example of a creative policy that protects or furthers
Canada’s interests without having to tackle the legal impasse.

Protection of the Environment and Northern
Communities

anada’s Arctic Water Pollution Prevention Act

(AWPPA)* is legislation that has enabled Canada
to exercise functional jurisdiction over shipping in the
Passage in order to protect the Arctic marine environment,
but does not change the position of Canada with respect to
her claim of sovereignty over the Passage.*

At the time of the first Manhattan voyage, the Canadian
public, the media and the opposition cried foul and demanded
concrete action by the government to protect its sovereignty.
Prime Minister Trudeau, however, resisted this pressure in
favour of internationalist ideology. The AWPPA was seen as
a vital tool to protect the distinctive way of life of Canada’s
northern communities. Conceived by Jean Chrétien, the
AWPPA was not a guise for national greed.* Its sole purpose
was to establish a 100-mile-wide Arctic pollution control
zone measured outward from the nearest Canadian land in
which environmental controls to shipping practices and the

to the “usage” criterion, maritime commerce is
imputed decisive weight in attributing a passage
or strait international status. To date, this
criterion has not been met for the Northwest
Passage, and neither country wishes to focus
attention on it because it weakens both cases,
depending upon the time frames considered. It
weakens Canada’s case, because, in the future, an
ice-free Passage will likely generate an increase

in maritime commerce. It weakens the US case =

in today’s terms because commercial traffic
(a category in which military submarines do not
belong) is still too low. Interestingly, Russia has
invited foreign shippers to take advantage of the
Northeast Passage and to use Russian services =
(icebreaking, navigational aids, and so on), to be
charged at various rates. By offering these
services, the Russian claim that the Northeast
Passage falls within national waters has been
strengthened.*” Canada should keep this situation
in mind. In both cases (the Northwest and
Northeast Passages), however, the US still

THE GREAT WHITE NORTH

maintains they are international waters.*

The icebreaker USCGC Healy in Canadian arctic waters.
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protection of the marine environment were
to be enforced by Canada. Canada argued
that this legislation was necessary because
of the danger posed by oil-laden tankers
that could spill their contents, thus
permanently damaging the fragile Arctic
environment. Such actions could not be
considered innocent. The 100-mile limit
was chosen to comply with international
legal standards applicable to oil pollution
from tankers.* The thinking was: If states
could defend themselves against armed

“There is another
legal argument that
both the US and
Canada have
side-stepped, which
is the essentiality
of commerce as a
decisive criterion.”

another. It is an agreement that applies
specifically to the Passage to facilitate the
transit of US Coast Guard icebreakers,
including polar class icebreakers.” It is
also a tangible reminder of the importance
of a close relationship between the
Canadian Prime Minister and the US
President. Ultimately, this agreement
perpetuates the status quo, but it has been
instrumental in preventing diplomatic
wrangling. The difficulty for Canada
is that we do not have the same ice

attack, why not against environmental

attack? At a time when the world was only beginning to think
about environmental protection issues, this legislation was
particularly avant-garde in its custodianship concept.”

Acknowledging the novelty of its legislation, Canada
submitted a reservation to the International Court of Justice
(ICJ) to exempt the AWPPA from the compulsory jurisdiction
of the Court — a move Canada’s current Prime Minister,
Paul Martin, opposed. While Canada has always supported
international law as an ordering regime, in this case national
interests took precedence. Therefore, the reservation to
the court was necessary so as not to lose the “forest for the
trees,” so to speak. In other words, expecting US opposition,
Canada did not want to lose its pollution protection for
the sake of deference to the international court. Eventually,
the reservation to the AWPPA was withdrawn by Canada
in September 1985.

Canada, realized, however, that its Act would have no
legitimacy if it was not respected by the international
community. Through a number of multilateral conferences
and meetings, Canada promoted its idea of custodianship to
the world. While many states recognized the strong American
legal argument to designate the Passage as an international
strait, and also “recognized the self-interest in Canada’s
measures,”” Canada secured enough international support,
especially among the circumpolar states of Sweden, Norway,
Iceland, and, most importantly, the Soviet Union, to
accept a Canadian regime focused on custodianship and
exceptionalism.”' Ultimately, Canada’s reasoning behind its
AWPPA, with its emphasis on the uniqueness of the Arctic,
translated into the “arctic exception” — Article 234 — that was
adopted by the final UN Convention on the Law of the Sea,
dated 10 December 1982.” Canada did not ratify the treaty
until 7 November 2003, and the US has yet to do so,
but indications are that they will in the near future.”
Thus, Canada has managed to enact legislation to protect
the environment without having to address the sovereignty
issue. This form of creative thinking needs to be encouraged
in future.

Promotion of Canada/US Bilateral Relations

here are many examples of joint Canada/US agreements
that have benefited both states. The construction of the
North Warning System, an upgraded version of the Distant
Early Warning (DEW) Line of the 1950s, is but one example.
The Canada/US 1988 Agreement on Arctic Cooperation is yet
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breaking capabilities as the US* in either
displacement capacity or in output measured by shaft
power. Furthermore, whereas Canada’s icebreakers are
affiliated with our Canadian Coast Guard — which is not
considered part of Canada’s Armed Forces, but, rather,
the nation’s Department of Fisheries and Oceans” — the
US icebreakers are affiliated with the US Coast Guard, which
is considered a branch of the US armed forces. The Coast
Guard is under the operational command of the United States
Navy during war, and under the operational command of
the Department of Homeland Security during peacetime. The
newest American polar class icebreaker, the USCGC Healy,*®
is impressive by all technological accounts. The optics of this
agreement appears very one-sided, but it is proof that Canada
is not a pawn on America’s chessboard. So as not to be
accused of being Pollyanna-ish or naive, it must be noted that
the 1988 agreement came shortly after the 71987 Defence
White Paper, which was very hawkish in tone and purpose.
Indeed, the decision to allow US icebreakers through
the Passage benefited Canada greatly. It strengthened
Canada/US relations, and, probably most importantly, put
Russia on notice.

Canada’s Northern Identity

anada has historically been an eager supporter of

multilateral problem solving fora. Therefore, any
opportunity to associate with like-minded and circumstanced
states is embraced by the federal government. Canada has
been a leader in establishing multilateral discussions
among the circumpolar states to discuss common threats
and concerns. The Arctic Council, established in 1996, is an
intergovernmental forum at which issues and concerns
related to the environment, sustainable development, and
social and economic considerations are discussed. The
members include Canada,” Denmark (including Greenland
and the Faroe Islands), Finland, Iceland, Norway, the Russian
Federation, Sweden and the United States.

This Council has been successful in establishing a
number of initiatives, including the Arctic Environmental
Protection Strategy (AEPS)® — a joint action plan to share
scientific information to support the promotion and
protection of the environment and an indigenous way of
life. In addition, an Arctic Monitoring and Assessment
Programme (AMAP) has also been established to study
anthropogenic pollutants. These research initiatives
involving all of the circumpolar states are vital and
must continue.
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In addition to research, this Council
promotes a number of northern cultural
projects, including a number of northern
and Inuit art projects and centres. Canada
has the most associations, centres and
galleries. The Arctic Council website
(http://www.arctic-council.org) is well
worth examination, if only to highlight

“Canada has
historically been
an eager supporter of
multilateral problem
solving fora.”

certainly strengthen cries for an alternative
international Passage. However, this does
not mean that precipitate action is required.
Canada is very creative when it comes to
defending her interests. Canada’s Arctic
Waters Pollution Prevention Act, the 1988
Agreement on Arctic Cooperation, and
participation in the Arctic Council are

how active Canada’s participation is,

and how many positive contributions the Council is making
to the promotion of northern cultures within a Canadian
context, as well as in the larger circumpolar context.

Conclusions

o what are the conclusions that one can draw

from the points presented here? Firstly, a strictly
legal solution is not likely. As the Passage becomes more
ice-free, US legal arguments could gain favour with
other states, thus placing pressure on the Canadian
government to accept unfettered international navigation
through the Passage. Any disaster in the Panama Canal would

all examples of this trend.

Canada and the US have a long history of
compromise and work around agreements. Considering
the number of challenges the US and Canada face
together, perhaps the Passage is not one of those
challenges on which to focus and to force a legal
solution. Sometimes an impasse is not a problem.
Sometimes an impasse presents new opportunities
for solutions to other problems. Of course, this is always
easier said than done.
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